ITA No.- 2771/Del/2017.
M/s Resolve Estates Pvt. Ltd.
IN THE INCOME TAX APPELLATE TRIBUNAL
(DELHI BENCH: ‘F: NEW DELHI)

BEFORE SHRI H.S. SIDHU, JUDICIAL MEMBER
AND
SHRI ANADEE NATH MISSHRA, ACCOUNTANT MEMBER

ITA No:- 2771/Del/2017
(Assessment Year: 2012-13)

ACIT, M/s Resolve Estates Pvt.
Circle- 21(1), Vs, | Ld.,
New Delhi. B-24, Sector-3,

Noida-201301.

PAN No: AADCR5093C

APPELLANT RESPONDENT
Revenue by : Smt. Sushma Singh, CIT(DR)
Assessee by : Shri Himanshu Sharma. CA

ORDER

ER ANADEE NATH MISSHRA, AM

(A) This appeal by Revenue is filed against the order of Learned Commissioner of
Income Tax (Appeals)-36, New Delhi, ["Ld. CIT(A)”, for short] dated 27.02.2017 for

Assessment Year 2012-13. The grounds of appeal are as under:

"1. On the facts and under the circumstances of the case, the Ld. CIT(A)
has erred in law in deleting the disallowance of Rs. 57,75,20,560/- on account
of land development cost without doing proper enquiry and detailed scrutiny
of the materials available as per Delhi High Court judgment in the case of M/s
Jansampark Advertising and Marketing (P) Ltd., ITA No. 525/2014 DT:
11/03/2015.
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2. On the fact and under the circumstances of the case, the Ld. CIT(A) has
erred in law in deleting the disallowance of Rs. 72,38,028/- on account of
Bank Guarantee Commission, as the CBDT Notification No. 56/2012 DT:
31/12/2012 come w.e.f. 01.01.2013 without retrospective effect.

3. The appellant craves to be allowed to add any fresh grounds of appeal and/
or delete or mend any of the grounds of appeal.”

(B) Assessment Order dated 30.03.2015 passed under Section 143(3) of Income Tax

Act, 1961 ("L.T. Act”, for short) by the Assessing Officer ("AQ”, for short) wherein total

income was determined of Rs. 59,12,61,710/- as against the returned income of Rs.

65,03,122/-. The relevant portion of the Assessment Order dated 30.03.2015 is

reproduced as under:

Z. The assessee has c;alméd to Be engaged in in business as promeoters, developers,
engineers. cansultants, contractors for road highways, multiplexes, shopping malls, housing
complex, coleniss, building schemes =tc.

purchased irs F..

e ftwas also noticad that the assesseedid not altend the proceedings regularty and a show
cause  aobos was intistsd on. 03082014 w/e ZFI(1MbB). In response to the aoctice dated
16.01.20:15 of the undersigned fixed for 28.01.2015 nobody attended. After télephonic reminders,
Sh, Wikas Goyal CA & AR from Jain Praveen Kumar & Com. attended on 12.02. 2015 and was
askad fo-filethe following detgils:

-
-

-

-

YetEis of Fand purchase in sg mitrs/vards sale deod vwise
Details.  of developrment carried | ot alonenewiti

Hocumentany- evidence ragarding Fhis
Detalls of fand sold and fow cost of sales hss hoen
arrived at’

L Copies of all agrgerments ewlered nto with conicractors

réegarding developmient eithes by s&lf or fhiough oo
Compgriies.

Copy of actount of parfies who héwe cariied out the
geveloprrrenit work arnd copres of Dillsrdnvoices raised Ly
fHre?
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»  Whyin the absence of no TDS the expenses should not
. ba disalfowed. This is with reference to the TDS of

eatlior yoars paid on 31.03.2012

« Copy of account of ERA jandmark alongwith refevant
bank account statement and financial & why provision of
section 2(22)(e) are pot applied

» Fumish fedger account on the next date of hearing in
raspeot.of all the transactions

« Purpose and utilization of bank guarantee and how e
expenses has been treated?

5 The case was adjourned fo 18.02.2015, No one atterded thereafter. Sh. Vikas Goyal
. attended .on 04.03.2015 after telephonic reminders given tweo times. The following order sheet
entry was recorded on 04.032015:
Present Sh. Vikas Goyal onr felephonic reminders given two
times, Letfer dated 25.02 2015 has been filed. The replies fo the
questions raised vide orders sheef entry dated 12.02.2015 are
not satisfactorly replied and no- atlempt has been mede o give
delgils/documentary. evidence in sapport of the claim of the

auise notice is heing.- g:vaﬂ as to why not the matier
 Basis 0f mateHdl avallable on récord.
=X _"%oumedbo &/3/2015 at 11.00a.m

Tre letter dated 26.04.2015 contains Tollowing submissions:

3 Note on lnventories.

Cost of Development: During the year under consideration lfie
assasm-c&many ha not incurred any expenditure on development of
theinventory. Ther @&dﬁt&rifdeeﬂmaﬁfs required by your honour.in
this connelion are nat applicabls in this connsction:

Land Purchased:

Puring the year under consideration the assesge company had
purchased fand for Rs.3,28,37,623/(Including cost of fand . starmp duly,
license fees and other printing charges) Details of which along with
supwﬁgtg documents and sale deed was furnished vide our letier dated
6.01.2015.

Payment made under ‘Agreement. During the year tnder
‘eonsideration the assessé company had made payment of Rs.
24512600~ o ME Rupdm Really Pvt Ltd for payment under
agreerent for. pwﬁ*ﬁaxés of dand. C‘a&y of ledgar dccoutit of which is
enclosed herawith.

Again no oné altended on 05.032015. Thereafter, Sh. V K Gupta CA aitended
on 17:082015 for seeking adjournment fo file réply and on his request case was
- adjournsd to- 20.03,2015. On 20.03.2045 8h. V K Gupte attended and filed letter dated
20032015, The contents of letter dated 20.03.2015are being reproduced as under.

Advance Given fo Holding Company:-
The balance sheet of the assesse shows advance of
R&.37,63,70, 722/ in riame of s holding company i.e. ADEL Landmarks
Lid. (formerly Kriown as Era Landmarks Lid)) Confirmation of account
from -Wolding company stating their address ard PAN particulars are
enclosed. %
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As asked by honour, during the year under consideration the
company has made lotal sales amouniting to Rs. 88,58,57,285/~ on
account of sale of Land to various parties. Detail of sale of land FSI
made during the year aforig with documentary evidences are saclosad,

During the year the assesse company has sofd certain land
purchased and developed in preceding 1Y, Working of details of all the
land sold with cost thereof with the inveritory of land and other
expenses vizdevelopment expenses, licences fee and ather charges
areenclosed.

8. It was evident that the assessee deliberately avoided the details relating to the
development work done and claimed as deduction from the sale consideration despite being
specifically asked about it. In order to bring it on record. as the limitation of 319 March was
approaching near the following ordershéet entry was recorded:

Present Sh. V.K. Gupta filed letter dafed 20.3.15 come discussed with

him. The following issued raised from time fo time and due to non-

submission of detalls remained unanswared.

- Justifications of market rate/ dircle rate of transfer of £S! as there

s a0 registered agreément between ihé parties.

- The funds given by Mis Optus Corona Developmers are more

than the sales declared. The sales made to parties are ot substantiated

by agreément,

- ‘Development charges: Amounting o Rs. 74.63 crore have not
been substanbated by details of work done area of work done & how it
‘has been alfributed io e area of #3817 fand sold (cost of land sold

against Sale of £S1J

- Details of expenses on whicth TDS uls 194C was deducted and

deposited &s under:- . _
Date.of deduction Date of deposit DS amoinit
31.1.2011 31.08.2012 1056795
.28:2:2011 31.03.2012 1 11539?
31.03.20% 31.03.2012 ° 133543

has not-been provided; The said expenditure in view of failure to rjepaswf_
and evidence of deduction was not on allowable expenditure in AY.
209912 & in view of nafpmmrsﬁiﬁg of requisite dstails 1+ not an
affowable expense u/s 37 the year under consideration.

- in the bank book filed.by the assessee there In ar enuy of Rs.
5.13.00,000/- which Is shown as refund of advance, but no  delails
fovidenice filed. _ _

- As the maifer is getting barred by limitation on 3122015 and.
gnough- ﬂppan‘umfy has beer given to the assessee, the case has been
finally discussion with the above obseivations/remarks.

- On specific request of the AR matler is firially adjourned till 6:00
P.M. today.

1. Thus on the request of counsel another opportunity was given ang c:h V.K. Gupta
attended in the eveningand filed leftér dated 20.3:15 in response to the observation on the dated
 20.03.2015 whichr was taken -on record. The information provided vide letter is reproduced as
untier.

- R - =
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e e - .

During the year the assesse company has sold certain fand

artiounting fo Rs. 89,58,57, 285/~ which were purchased and devefoped

in preceding Fin Year. Working of details of all the land sold wilh cost
thereof with the inventory of fand -and other expenses viz deveicpment
expenses, Licenses fee and other charges were already submitted.

Your honour has poinled out that the assesse company has
sold the fand fo Optus Coronoa Developers Pvl. Lid. Amouniing to Rs.
80.58 cr. Individually as per sale agreement FSI daled 220320712,
where as amolnt was received as per following details-

SHo.

Party Name Wimount Receivod [Remarks.

Corana Buildoon Pt Lid. 110,50,00,000% Received from Party on behalf of sale of
) : Land ta Opius Crona Developers P. Ltd,

7 |Samayak Projecis P, LId.  [17,00,00,000-  Recelved from Parly on behalf of sale of |
Laind to Optus CGrora Developers P. Lid,
3 |Optus Corona Developersps 08,57,285-  |Received from Parly on behall of sale of |

i, Lid,

| Land fo Opius Crona Developers P, Lid.

Total

| Iss;ss';ﬁ-?,zss»-a -

In this connection & is.submitted that land FSI was sold for Bs, 89.58 Or
Optis Corona Developers P, ﬁ’d. Rather than salgs made fo all the
above thies parlics. Paymants were receive fronr-abeve three parfies

folal amounting to Rs, 89:58 sror on befialf Optis Corona Developers

Pt Ltd. Pertains 1o fhe sales of land FSI only fo Oplus Corona

svelopers P, Lig. Vide Deed of sele agresment dated 22.03.2012 as
sm’: aontentm of your Honour is incorrect that ihe sales made to Opa,-:f&
Corona  shown less than .the amount recéive, Hence there Is ho
discrepancies on this part and (ol sale value of fand is Rs. £9.58 core
zorrectly shown in P &L accoupt

2, - in the preceding F.Y. 2010-11 the assesse company has
mcuﬁsd & sinnof Re. 74.83 lawards developrent of lapd project which
was shown under the: head [nvenifory of Rs 127.31 grouped vider
curfent assefs as on.31. 3:2011. These development-expenditures ware
paid to Ms Era Infra Enginsering Lid. Details of these cxpenditures
claimed shovwing area-of land on which expenses incuired delails of bills
reised by .developer M/s Era Infra Engineering Ltd. Along with the
confirmation of account /8 enclosed. These expenses were pald after
deducting TDS as per provisions of section 194C of the IT Act. copy-of
assessment-order was also submitted in our earfier dates of heading.
Durinig-the year the assesse company has partly. sold the developed fond

- 11.84375-acré for Rs. 89.58 crore to M/s Optus Cororia Developers Pyt.

Ltd. As such there is no discrepancies or this part It-is also submiited
that the 7o development expenses was inctrred during the year under
consideration. .

3. Your honour fas poinfed out that during the ysar the 8556550
comgany has d&pm‘ried e TDS u/s 194C as per foliowing details:
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Date of Depuosit |TDS Amount  |[Remarks

31.03.2071

Erigineering Lid: As perprovisions of section 194C

Dale of !
Deduction . . :
91.07.2017 [31.032012 O, 55,7951 TDS was-deposited for A.Y. 2011-12 on developmer
Engihgering Ltd. As per provisions of section 194C
55.02.2071 [31.03.2072 11,716,397/ TDS Wwas depasited for A. Y. 2011-12 on developme.
. Engineering Ltd. As per provisions of seclion 194C
37.03.2012 13,35,432 TDS was degosited for AY. 2011-12 on developmer

-during the course of assessment proceedi

Your honour has pointed out that inview of failure of evidence of

deduction was not an affowable expenditure in A.Y, 2011-12 and in view
of non submission of reéquisite details it is not allowable expenditure u/s
37 dunng the year underconsideration:
In this regard it Is submifted that'the: above: TDS as pointed out by your
fionour were deducted in AY. 201112 on devsiﬂpmen% expendifures
paid fo Era Infra Engineering Ltd. and deposited in the year under
consideration.

Your henour has further pointed ouf that these expenditures are
not aflowable in Ay. 2011-12. In this regard it is submijtted that the
assesse company is engaged in the business of real ostate projects,
having inventory of: Iand approx. Rs. 127.31 croréas-on 31.03.2011. The
coripany 1§ puichasing -lands and developing for. réal estate projects.
Dévelopmient expenditurss were- incorred during the A.Y. 201112 and

capitalized with the cost-of land (lnventary) and.grouped under the head
as ourrent assets: TDS on this development éxpenditure was deducted
and deposited.in- ;Jazt{}c i : '

201112, As the expe i
‘cost of deyefopmem mpans_’ 3 capitalizéd -w

during that year, hence pmwﬁons of section 40(3) regardmg
tisaflowance of expenditures-due b non deductionof TDS not applicable
during AY. 201112, Further the malter was already been discussed
ng uls-T43(3) for the A.Y.
201312, for which order was already been submifted in. our varlier dates
of hearing. As such ﬁgfa:;x in depogit of TDS Jor the A.Y. 2011-12 is. not
covered puniew of msaﬂow.qnee of expenditurs of i{iat year.

However, with regard to disallowance of the said expenditure
during the A.Y. 2012-13, it is submitfed that the assesse company
purchasing lands and developing for real estate projects. Development
expenditures were incurred during AY. 20171-12 is part and partial of the
cost of fand, which was sold during this year. ‘Hencs the contention of

your honour that the development expenditure incurred is not allowable

expenditure for A Y. 2012-13 is Incorréct s the land was developed for
sale and the assesses company Is éngage this-fine only. As such
thére are no discrapanciss o this part. and a?.* the expenses for which
TDS was paid in this year are aflowable expenditures and incurred
exclusively for business parpose only,

4. Your henor has. pointed out the msbﬁcaﬂm ‘of rates of sale of
land as transfer of FSI during the year, even when no registration of sale
was made.

In this regard It is submitted that during the year the assesse
company Has sold 11. 84375 acres of land as. FSI to Optus Gorona
Developers Pvt. Ltd. for Rs. 89,58 crore. The land-was sold as FSI under
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agreement of licence dated 22.03. 2012 as right for development for
residential projects. The. assesse company hids agreed to grand assign
and transfer ail the rights, ‘title, entiflements and interest-in development,

construction and ownership of the total permissible FS1 of 9,78.079 Sq.

feet sanclioned by the Director General of Town and country planning,

Since there was no transfer of owngrship of lahd and only rdght Tor
development of land was given lo Opius Corona Developers Fvl Lid.
hence no separate regisiration was donie and rates of sale of land as FSI
were made at applicable markel rates, Since there was no registration of
fand, hrence the circle rates are not applicable in this case,

Under the FSi agreement there Is no fransfer of ownership. and
oniy right is granted under leensing for development of land, as such
there is no ragistration of fand-are applicable.-Furtherthe sale of FSf was
made &t applicable market rates. Hence the invoking of sale-of F8I at
eirele rates do not applies in our case . Hence there is no discrepancies
on this part

uring the year ceffain amounts were received from M/s Rupam
vt Ltd. amounting to Rs. 5.13 crore, Your honour has asked to

| that the assesse. company has rocaived the amount from
arly as refund-of-advance given for ptrchase of land. A details
: it thes copy of party Ms Rupairi R@ahzy Pyt. Ltd. -in this' regard
was already been submitted vide our lefter dated 25.02.2015. Copy of
which are-also encfaseﬂ
g The submissiong -of the -agsksses company %1'3‘*.“&: beer considered but not found
acceptable. Regarding the development work, the assesses has submitted only the details of bilis
raised by Era Infra englneering Lid durfag F.¥: 2010<11, a copy of account of ERA mnfra
Engineering Ltd. The details of -Ef&\féi'ﬁﬁrﬁé_ﬂt-fﬁ'hafiﬁﬂf‘i'.ﬁ;ﬁid to Era Infra Engifieering Ltd during
F.Y. Z070-11as :'sfated"b_y-ihezssﬁs&&‘aram;bafngmpradmed as undet;

Details:of ﬂgvefapmenf charges paid to Era Iifra Er}gfneeﬂng Ltd. A Y 2011- 1'?

S.No. Barticulars ~  Dated Job Work Amount
1 - IstRA Bilf 04.07.2010 266,347,795.69

2 204 RA Bil 08.09.2010 - 304,601,391.00

3 30 RA Bill 03.10.2010 32,929,880.60

4 41t RA Bill 07.11.2010 19, 909, 838.00

5 5. RA Bill 02:12:2070 -35,909,980.00

6 BERA B - 22012011 15,909,836.00

7 75 RA Bl 13.02:2011 46,881,752.00

8 RA Bili. 16.03.2011 19,808,838.00

?Je-,-zw,saf .89
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DETAILS OF T.0.8. DEDUCTED & DEPOSITED by the assessee are also being reproduced as under:

S R S

S NONAME OF UNDER DATE  ©F BDUE ACTUAL TOS
DARTY SECTION DEDUCTION DATE OF DATE OF AMOUNT
DEPOSIT DEPCSIT
1 ERA INFRA 194C 31.07.2017 07.02.2617 | 31.03.2012 1,056, 795,00
CNGINEERING
L 70
28.02.2077 "07.03.2017 31.03.2612 1,116,397.00
31632011 ) 1505201F | 31.03.2012 o
9. Another effort was made by this.office by’ giving apportunity to Mfs Era Infra Engineerning

Limited whieh is a.group company of the assesses company. Symmon ufs 131 dated 20.03.2015
wag issued to the Principal Officer fo ber present on 23 day of March-2015 at 4.00 P.M with the
foliowing details:

(J}
(i
(i}
)

o

{vi)
(vil)

40, As ho compliance was made to.the sbove sumimon. bné more opportunity was

Confirmed copy of account of M/s Resolve Estale Pvt. Ltd for F.Y.
2070-11 & 201112,

Coples of all bills/invoices ralsed for developrment work done for Mfs
Resoiva Estate Put Ltd. during the year F.Y, 201112,

Coples of agrecmerit entéred into for development work with M/s .

Resolve Estate Pyt Lid,

Detailed description of work done, with copies of agreement with the
sul-contractor appointed and the bills raised by then.

Copies: of procuremont b speet F “Murram “supplied and
details of royalty paid-to'the State Govt., local authority It respect of
that.

Detailéd chart of hiring: -agresments/vehiclas/machine ofc. used for
claiming hire charge with their registration certification. )

TDS returns with annexures.and details of parties in respect of TDS
o sub contracts in respect of tax deducted by you during F.Y. 2010-
11.8 201112

given by issuing another summon dated 23:03.2016  and ‘this time oppertunity was given
to produce the details on 25.03.2015 at 4.00 P.M. Both the summons were duly served in

the office of the company. None attended.in response to the summon and the letter dated
23032015 of this office. However, 2 postal reply vide letter dated 23.03.2015 was
received on 25.03.2015 in 1hi office which Is Being reproduced as under

With reference lo your summon /s 131 dated 20.03 2015 regarding
preeeedings and asking for certain documents. i case of M/s Resolve
Estates Pyl Lid, for A.Y. 2012-13. Please find details as under

1. Confirmation.of account-of M/s Resolve Estates PvE. Lid. for the F. Y.
2010-11 and 2011-12 are enclosed for.your referonce {Point
No.i)

Page 8 of 29



ITA No.-2771/Del/2017.
M/s Resolve Estates Pvt. Ltd.

2. During the F. Y. 2011-12, we have not undertaken any development’
woik on behall of M/s Resolve Estales Pyt Ltd., as such copies of
invoices/bills raised, copy of agreement, description of work done and -
other refevant details iri this regardl are not applicable for the F.Y. 2071~
i2,
However, during the F. Y. 2010-11, we have done-development work on
land situated at Village Navada, Fatehpur, Sector-86, Gurgaon on behaff
of M/s Resolve Estates Pvt. Lid. amouniing to Rs. 74,63,80,322/-. Parly
ie. Mfis Resolve FEstates Put. Ltd has deducted TDS on this
davelopment charges amounting fo Rs. 1,48,27,608+,  (Point No. ii to
vi) }
3. With regard to submission of TDS return for the £.Y. 2010-11 and
2011-12, it is submitted that we have not deductéd any TDS of M/is
Resolve Estates Pvt Ltd. during the F.Y: 2010-11 and 2011-12. Hence,
TDS return with annexires for these periods are not submitting here.
{(Point No.vii)

As all the requisites details and documents -are submilting herewith
bafore your henour, under the above facts we request your honour to
pleass drop the matterof personal.presence by withdrawing summon ufs
a7

1. The following statement of aceount and copy of account were furnished. by M/s

Era Infra Engineering Company pvt Lid:

Statement of account for the. pén’dd 09.04:2016 o 31.03. 20141
Name of Party : Resolve Estates Pvt, Ltd,

VrDate | Parficulars | Bill | Date: ‘DebitAmt. | Credit Cl. Balance |
| |- Nod - Amt. |
| CHG - I
Na, o . . S
31.12.2010 | Hiring GHS for - | Hiring | 31.12.2010° | 266,347,796 266,347, 738
{ Gurgzcn Sector- . _
86 . : : : o
311220901 TDS 2%.0n Hiring | 31.12:2010 ' 5326958 | 261,020,640
hiring GHS for
Gaiyaan».ﬁ'ei:t@r'—
" 188 R S | . B
F1.12.2010 | Supply & ﬁfmg | Filing | 31.12:2010 | 304,601,391 ' 565622231
work-of murram. .
-aif Gurgaon Sec-
86 N o e
31.12.2010 | TDS 2% on UFlling | 31122010 6,002,028 | 559.530.203
supply & filing
- | Weirk-of murram
| at Guroaon Set-
86 . | , n
{ 31012011 &Hﬂgﬁsuppfy - Jﬁnw 1.81.01.2011 | 32,029,880 ' 592,460,083
| and filing of 11 '
murrarr forthe |
. mse Jan-11 T
31.01.2011 | 2% TDSon Bl | Jan- | 31.01.2011 658,598 591,801,485 '
agstsupply and | 11 '
filing of murram
for the M
| 31.01.2011 | Bill agst supply Jan- | 59.09.2012 19:009,838 814,711,32 3 |
and filing forthe_ | 11 s _ i
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- ———— B el

M/ Jan-11

37.01.2071

TDS on bill-agst
and filing for the

mio.Jan-11

Jan-
11

31.01.2012

398,197

677,373 126

28.02.2011

Bill agst supply
and filing of
murramfor the
mdo Feb-11 °

: Feb-

11

28.02,2012

35,909,989

647,223,115

28.02.2011

TDS on bill agst
supply and filing

of muriany for the |

Feb

Feb-
1

28.02.2012

| 718,200

646,504,915

28.02.2011

Bl of hiring
charges for the
/o Feb-11

Feb-
11

26.02.2012

79,909,838

866.4714.753 |

28.02.011

2% TDS on Bill
of hifing charges

forthe m/o Feb-

17

Feb-
i1

98.02.0012

"398.197

866,016.555

31.05.2011

Bill ggst suppily

and filing of
murram for the
Mo Mar-11

Mar-
11

| F0E 1T

46,661,750

712,878,308

31.03.2071

TDS on bill agst
supply and filing
of mamam mic
Mer-11

War-
11

| 81.03.2011

937,255

711,641,073

31.03.2071

Bill of hiring
charges.for ifie:
il Mar-11

[37.08.2017

79,909,838 |

731,850.911

31,03.9097

TDS on bilk-of
hifing charges
farthe m/o Mar-
11

37032097 |

308,797

731452714

31.03.2011

Amount Recd
AGT bafance

31.03.2011

30,848,272

700603 440

31.03.2011

Amt Recd fromv
Resolve estales

31.03.0011

50,000,000

650,603 441

31.03.20%1

Amt Reed from

_Resolve estétes

31.03.2011 |

50,000,000

800,603, 441

31.03.2011

Amt Reod froin
Resolve estates

Tai0e2017 |

50,000,000

550,603, 441

37082071

At Recd from

| Resolve éstates

137082611

50,000,000

500,603, 447

51.03.201

TAmt Reed from
| Reselverestaies

"57.03.0077

50,000,000

31.03.2011

Amt-Recd from

Resolve estates

x| x| x| x| x| x| x

1 31.03.2077

19,379,668

431,223,773
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Vr Date Particulars BiffNo./ | Date Debit Amt. | Credit CI. Balarce
CHQ Amt. :
No.,
01.04.2071 | Opening Balance ' 01.04.2011 431,223,773, 437,223,773,
23.07.2071 | Pund Reedfrom B '23.07.2077 48,000,000 | 383,223.773
Resolve Estate PV,
23.07.2071 | Fund Recd from 23-Jul 23.07.2011 50,000,000 | 333,223,773
Resolive Estate Pyt .
Lid. _
23.07.2011 | Fund Recd from 23-Jul 23.07.2011 50,000,000 | 383 223,773,
- Resolve Estate Put.
Lid. 1 _
25.07.2011 | Fund TRF fo. DBl |0~ 25.07.2011 | 15,000,000 | 268,223,773
_Bank from Resove. o
02.08.2011 | Fund Recd from 7 02.08.2011 38,000,000 | 230,223,773
Resolve Estate Pvt. ! |
Ltd, R DR
19.08:2011 | Ch Recd from A 17.08.2011 50,000,000 | 183 223,773
18.08.20¢11 | Ch Recd from A | 47.08.2019. | 22,000,000 | 158,223,773,
_| Resolve Estala g o 1 i
24082071 | Fundrecd from - |GH | 24082017 | 17,000,000 | 141,233,773
| ResolvebEstate | i X
12,69.2011 | Fund recd from X 112:09.2011 85,000,000 | 42,223,773
Resofva Estale .
16.00.2071 | Fund TRF to 0 16.08.2011 |10,600,000 52223773
' Resolve Estate Pt - ' -
_ b o ) - !
17.G8.2011 | Fund racd from X | 12.09.2071 1,000,000 | 51,223.773
Resolve Estale Pvl. | ' i
m e - = = ! - N
19.09.2011 | Fund TRFte = 10 19.00.2011 5000000 56,223,773
' Resolve Estate PvE |
Lid: _ o
72.00.2011 | Fund TRFfo X 1 22.09.2071 |10,000,000 ' 86223773 |
i Resolve Estate Pt
i , i
2209.2017 | Furd TRFto Fund 22.09.2011 110,000,000 "6,223.773
Resoive Fstate Pvt. o
. Ltd. . . - L I
30.09.2011 | CHQ 20833 paidto X | 80.09.2011 150,800,000 ' 7126223773
Resolve Esfate Py, :
L - — : i o
30.00.2917 | CHQ 20834 paid o X 30.08.2011 (50,000,000 176223773
R;go?&e Estats Pvt - !‘
i . .
30.00.2017 | CHQ 20835 paid fo X 30.09.2071 (56,000,000 326223773
Resolve Estate Pvl. ;
Lid. _ _ ) i
30.09.2071 | GHQ 20836 paid to X 30.09.2071 150,000,000 276,223, 7731
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Reszolve E‘sfate Put.
Lid.

30.09.2011 | CHQ 20837 paid fo R(‘ 30.09.20711
| Resolve Esfale Pyt

Lid.

50,000,000 )

i

30.08.2G11 | CHQ 20839 pam to
Rasolve Estate Pvi.

Lid,

30.08.2011 |19,379,668

CHG 20840 paid to X 30,849,273
Rasolve Estate Pui.
Lid.

30.09.2011 30.08.2011

1 12.08.2011

RTGS recd from
Resolve Estate Pvt.
Lid.

RTGS 12.09.2011

57.00.2011 | CHQ. issuedfor 10 10,000,000

' Resolve Estate

21.09.2011

03.10.2011 | R1GS fo UBI agt
Rasolve Estate Pyt

Ltd,

TR 03.10,2011 10,000,000

(4.10.2011 | Fupd TRF fo 04.10.2011 (15,000,000

Resolve EstatePvt. | 5

Ltd, A/C-280 | o - |

12. The discussions tade above and the: conduct of both the assesses company as well as M/s Era infra

‘Engineering Put Ltd makes It clear beyond doubt that no sffert was made oi the part of these companies to
" {urriish defails necessary 10 establish the genuineness of expenses on account of Development Cost

claimed in the books of account. Neither the copies of bilis-and invoices raised have been furnished, nor tha
detaiis of development work done have been given. A substantial amount of development cost has been
inourred between 21.12:2010 to 41.08.2014. Replies fo the following questions raised fime and again which
are necessary to Understand the nature.of work derie and justification of the same have besn avoided:

D 'cap:es of -all-bills/invoices raised, for development work done for
/s Resolve Estate Pvt. Ltd. dufing the yesr FY. 201112,

{i)  Copies of agreement entered into for development work with /s
Resuolve Estate Pyt Ltd. '

{iliy  Detailed description of work done, with copies of agreement with
the sub-contractor appointed and the bills raised by then.

{ivy Copies of procurement bills i respect if “Murram “supplied and

" defails of royalty paid to the State Govt,, local authority in respect

of that.

{v}  Detailed chart of hiring agreements/vehictesimachine éte. used for
elaiming hire charge with their Feglstration certification.

{vi]  TDS returns with annexures and detalls of partics in respect of TDS

o sub confracts in respect of tax deducted by you during F.Y.
2000-911 & 201112
The conduct of the assessee company provas beyond doubt that the that the transaction i
riothing but @ sham transaction, There is no actual work has been done but merely book entries we.i

provided to enhance lhe cost of the project and to avoid payment of taxes by reducmg the profit marg:n on
the sale of FSE

122 Aperusal of accounts and the barik-statement of the assessee company shows that the paymenis
shown amounting to approxXimately 30 crores on: 31.03.2011 was merely book entry and no actuat payment
was made. These entries were réversed and lateron-payments were made on 30,089,201 1 as Is evident form

JRRSE.
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the copy of account furnished for the F.Y. 2071112, This shows that virtually no payment was made dunng
the financial year 10-11 in which the alleged development cost was incurred. How the work amounting to
Rs74.83 crores was carfed out by the other coinpany and why the book entry shcwingJ payrmeni on 31
march 2611 to falsely reduce the creditors balance shows that the transaction is nothing but & sham
transaetion, Thiere s .no actual work has. been done but merely book entries were provided to enhance the
cast of the project and to avoid payment of taxes by reducing the profit margin on the sale of FSI.

12.3 Without prajutf;ca to The-above it is seen that the TDS was not deposited on the payments made as per
ihe fallowing: details during the F.Y. 2010-11 but'was rather deposited-on 31.03:2012 on account of alleged
Development work donie by Mis Era Infra Engy, Pt Lt

Date of deduction Diate of deposit’ TDS ambunt
31.1.2011 : 31.03.2012 1056795
28.2.2011 31.03.2012 1116397

31.032011 31.03.2012 13356432

Therefors, in view of provisions of section 40(2){fa) the-amount relatable to the amount of TDS deducted but
not deposited before filing of refurn Cdnngt -_béi'a'i!esw&'i%: the adsessed as expenditiffe inthe FY. 2010-11.
The assessee has failed to justify its stand despite 2 spedific query /show. cause given on this point. The
claim of entire expense a5 Development cost and adding. it tothe slock inventory-during the F.Y. 2016-171 =
net legally allowable. On the other hand tHe asgessee has failsd o justify the genuinengss of transaction on
account of failure to fumish fiecessary evidence during the year which has been slaborately discussed in the
foregoing paragraphs: of {his office. Therefore, the same cannot be -aliowed to the assessee in the year
under consideration alss. despite the payment being made n-this year. On this count also the claim of the
assessee o avail the amourit.of Disvélopment cost as sxpenditure during the:year is unfounded,

12.4  The records for the AY. 2011-12 were perused the assessee has furnished the following raply
relating to query of development axpenses:

' “During the vyear company has purchased an
additional Land of Re2508.42784- and has also Incumed development
expenses of Rs.74,83,80,322), which are' shown under the head inventories.
Party wise detall of Land purchased stating detail of stamp duty charges paid
therean and Parly wise- detall of devslopment e¥penses is enclosed
hérewith:(Point 1o 25)" ' _

Thus 1t can be seen that during the ALY 2011-12 also the assessee did not ‘provide the
details and evidence relating to-the develdpiment: work The ‘assessse has avoided in
furnishiirigr thie-detéiils. of the projéct, total sstimated cost of thie Project, total estimated
expendilure involved. oo, Thus it fo evident that the detalls régarding admissibiiity of
Developmient expenditure, its genuineness-ang jusitifcation of the amount débited have
ot been futnished/explained during the A¥ 2014-12 diso.

125 11.84375} The corponent of  cost of development claimed by the assessee on
11.84375 acrs of land portion amounting to Rs.57,7520,560/- as compared to the
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component of cost of development on balance 9.64913 acres amounting 1o

Rs.16,88,59,762/ {Rs.74.63,80,322 —~ Rs.57,75,20,560/} is apparently wrong claim of

deduction on account of development cost claimed in the cost of land sold. The assesses
able to substantiate its ¢laim despits varisus opportunities given fo it.

in view of the aforesald discussion the alleged amount of Development Cost
debited to the P&L acepunt amounting to Rs. 74,63,80,322/- is being held as a Sham
Transaction belween group compariies to defraud Revenue as the. assessee has failed
to substantiate its claim despite various opportunities given on the other hard the
circurmistantial evidences prove thatthese transactions aﬁe: not-.genuine but merely book
entriss.  Therefore amount of Rs.57,75,20,560/claimed as Development Cost
component on sale of tand during the year i§ being disallowed and added back to the
income of the assessee. The balance amount of Rs.16,88,59,762/- being the component
of development cost included irr the Stock inventory is also being disallowed and the
stock inventory shall be valued after deducting this sham transaction armount com ponent
embedded in it.

For the reasdns rmentioned above, as the aSséSse& has futnished inaccurate
parficularé of its. incame, penalty pr@'@e&ﬂiﬁgs under section 27141 Je) ofithe Income Tax
Act are initiated against the assessee. for which neik;ieriﬁﬁﬁajr’r‘s_a{:t?én 274 of the Act is
béing issued separately.

(Addition : Rs.57,75,20,560/-)

13.  Fxpenses. on account of Bank Guarantes: The asseSsee has incurred and
clsiied deduction on account of Bank Guararitse commission amounfing to
RsJZ&&,_OQEJ‘-_. The follewing details/submissions were made vide lelter dated
25.02.2015: )

‘Purpose and Ultilization of Bank Guarantee:-
During the safd assessment. year under congideration the total
«  finanecial expenses incurred by tha company amounts to Rs.
72,38,028 on account” 6f -Bank charges incurred on Bank
Guarantee. Detail of financial expenses inciired aio;ag with copy
of ledger account has dlready beeh enclosed in our earlier
proceedings. The company had paid hank guarantee charges for
grant of licenses in respect of development works (Road, Sewers,
water supply and herticulturs) in propesed group housing colony
to be set up on land measuring 12.843 acres. af village Nawada,
Fatehpur, Sector — 86 , Tekisil & District Gurgaon, Haryana. A
detail nota on this is eﬁr:iosed herewith for your perusal. *
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The reply of the assessee was considered but not found acceptable. The
assessee has not deducted tax at source in respect of cradit or payment of the aforesaid
experises. The following notification is being relied on:

January 4, 2013
PRESS INFORMATION BUREAU GOVERNMENT OF INDIA
= CBOT GRANTS EXEMPTION FROM TDS ON THE
PAYMENTS OF CERTAIN GATEGORIES TO MITIGATE
COMPLIANCE BURDEN ON BUSINESSES HELD BY
INDIVIDUALS, FIRMS OR CORPORATE ETC WHO ARE
USING THE FINANCIAL SERVICES OFFERED BY BANKS
New Delhi, January 4, 2013 To mitigate compliance burden on
businesses held by individuals; firms or corporafe sfc who are
-using the financial services offéred by banks, the Central Board
of Direct Taxes (CBDT) has issted a notification u/s T97A(1F)
grenting exemption from tax.deduction at source (TDS) on the
paymenis of certain categories. Payment towards bank
guarantee commission, cash _management service charges,
depository charges on maintenance -of Dem&t aocount.s
charges for warehousing services ommaodities
underwriting . service E‘-‘bEM miade o Ihe banks wﬁfz;h are
* listed in the Second Schedile 6f the Reserve Bank of india Act,
' 1934 ﬁexm!udfnaaﬁo-' 'fgnf "a'nksi- can be made wfmm TDS with

pay,ment wrthgyf TB}.S.. of eredrtﬂ’qfabﬁ cai_'_d. c_cmmissron ‘on

transaction between the merchant establishiment and acquirer

banks, This wil also-positively impact the. use of plastic money

in the edonomy. The notification will abviate the uncertainties

about the applicabillty of specific TDS provisions
14.The above notitication makes it abundantly clear that without TDS the payment on
account of bank guarantee commission can be made only w.ef 01.01.2013 As the
assesses has 'fr-:iiie'd o dedum_'téx-_'t?h the amount of Rs.72,38,028/- on account of bank
guarantee charges, the amount -is-'bé'izig disaliowed and added back tothe income of the
assessee. Even oth&rwtse ihe e bank: guarartee charges/commission is for the upcoming

wﬁ"& Trara,
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preject of the assessee company which has yet to take off and the income from whizn
has not started to generate In view of this the amount had to he capitalized and ¢culd
not have besn allowed as Revenue expenditure,

For the reasons mentioned above, as the assesses has furnishec inaccurate
particulars of its income, penalty proceedings under section 271{1)(c) of the Income Tax
Acl are inlliated againist the assessee forwhich nolice under section 274 of the Act is
being issued separaisly.

{Addition : Rs.72,38,028/)
15, Inview of above, the income of the assassee company is computed as under
Nel Taxable Income as declarad by assessee in its Computation §6,03,122
of lncome {A) o
Add: Development Gost disallowed as tirscussett abme §7,75,20,560
Add: Disaliwance of Bank Guarantes Commission T 72,386,028
Taxable Income | 59,12,5ﬂ,?1 ﬁ

e

Assassed at income of Rs, 59,12,61,710/= Jssue ITNS-150. Issue demand notice and

challan, Charge interest wis 2348, & 234D acoordingly, withdraw interest ufs 2444
Penalty proceedings uls 271{1)(c) are being intiated saparafary

n
e n

(C) The Assessee filed appeal before the Ld. CIT(A). Vide impugned appellate order
dated 27.02.2017, the Ld. CIT(A) allowed the Assessee’s appeal and deleted the additions
made by the Assessing Officer on account of disallowances of Development Cost (Rs.
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57,75,20,560/-) as well as Bank Guarantee Commission (Rs. 72,38,028/-). The relevant

portion of the aforesaid impugned appellate order dated 27.02.2017 of Ld. CIT(A)

reproduced as under:

~ -

3. The assessee has raised 9 grounds, the main being the AO has erred in law i
disallowing entire development cost of T 74,63,80,322/- on the project incurred by appellant in

A 201112 The AO has erred I=wss = d on th

- fachks in Sldrme AR A ~FF 73 30 N7
AY 201L1-12. ine AU nas erreda i aaw anag on [SA ™ i

e T s N Mmaxing auuu.lun OF N 72,050, ULSJ" Uil =
account of disallowance of Bank Guarantee Commission alleging that the said expenditure is not
an aliowable expenses in respect of non deduction .of TDS as per the provisions of i. T Act. The

other grounds are related to these two issues. oo

4. . The facts of the case are that the return of income was filed on 30.{!9.201‘2.vide e-
filing declaring incorne under the normal provisions amounting ¥ 65,03,122/-. The case was
decentralized & trensferred to AO. The assessee, is engaged in business as promoters,

developers, engineers, consultants, contractors for road highways, multiplexes, shopping mails,

....... ~rrnlay  Falanise hnildina cechama abe
lIUl..l::!Ily o RS A, LOIUINT I, Ui iy Sl s
4.1. During the course of assessment proceedings, it was noticed by the AO that the .

assessee has shown a real estate sale of ¥ 89,58,57,285/- during the FY 2011-12, It was noticed
that cost of land (11.9438 acre) purchased in FY 2007-08 was ¥ 25,50,17,543)‘—_. Cost of land
(9.5491 acre) purchased in FY 2010-11 was ¥ 25,08,42,764/-. Cost of land (0.58125 acre)
purchased in FY 2011-12 was ¥ 1,83,24,503/-. Licence fee paid to Director Town Country
Planning, Chandigarh for cost of purchase of land (21.4929 acre) is shown as T 2,85,98,120/~-.
Thus total cost of purchase and license fee is shown as ¥ 55,27,82,930/- for 21.4929 acn;e land.
To this cost of Development in FY 2010-11 is shown as ¥ 74,63,80,322/-. There was an apparent
wrong claim of deduction on account of déWclaimed in the cost of land sold and
required deeper scrutiny of the claim of the assessee company. On the queries raised, the
assessee submitted on Cost of Development that during the year under consideration the
assessee company had not incurred any expenditure on development of the inventary. Therefore
the detail/documents required by the AO are not applicable in this connection.

Land purchased: During the year under consideration fhe assessee compalny had purchased land
for T 3,28,37,623/- (including cost of land, stamp duty, license fee and other printing charges).
Ijetails of which along with supporting documents and sale deed was furnished vide letter dated
06.01.2015.

During the year. the assessee company has sold certain land amounting to ¥ 89,58,57,285/-
which were purchased and developed in preceding FY. Working of details of all the land sold with
cost thereof with the inventory of land and other expenses viz development expenses, license
fee and other charges were already submitted. In the preceding F.Y. 2010-11, the assessee
company has incurred a sum of T 74.63 towards development of land proji:'ct ‘which was shown
under the head inventory of T 127.31 grouped under current assets as on 31.03.2011. These
development expendltures wera paid to M/s. Era Infra Englneermg ttd. Details of these

showing area of land on which ax
SNoWIng area of >4
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:/éi—_sed by developer M/s. Era Infra Engineering "Ltcl.""'l-'\!?ese expenses were paid after deducting
TDS as per provisions of section 194 C of the I.T Act, copy of assessment order was also
“submitted. During the year the assessee company has partly sold the developed land 11.84375
.acre for ¥ 89.58 crore to M/s. Optus Corona Developers: Pvt. Ltd. As: such there is no
discrepancies on this part. It is also submitted that no development expenses was incurred
during the year under consideration. The AO has pointed out that in view of failure of evidence,
deduction was not an allowabie expenditure in AY 2011-12 and in view of non submission of
requisite details, it is not allowable expenditure u/s. 37 during the year under ‘consideratlon. In
this regard, it was submitted by the assessee that the TDS as pointed out was deducted in
AY 2011-12 on development expenditures paid to Era Infra engineering Ltd. and deposited in the
year under consideration. Development expenditures were incurred during the AY 2011-12 and
capitelized with the cost of land (Inventory) and grouped under the head as currént_ assets. 'Tbs
on this development expenditure was _deducted and deposited in partly. in the same year énd
partly in subsequent FY 2011-12. As the expenditure were nol claimed in the P & L accdﬁnt and
cost of development expenses were capitalized with the cost of land during t'hat year, hence
provisions of section 40(a) regarding dlsallowance of expenditure due to non de.duct;on of TDS
are not applicable during the AY 2011-12, Further, the matter has already been discussed during
the course of assessment proceedings u/s. 143(3) for the AY 2011-12 for which order was
already been submitted in our earlier dates of hearing. As such delay in deposit of TDS for the
AY 2011-12 is not covered purview of disallowance of expenditure of that yeér. However, with
régan:l to disallowance of the said expenditure during the AY 2012-13, it is submitted that the
assessce company purchasing lands and develaping for. real estate projects. Development
expenditures were incurred during AY 2011-12 is part and parcel of the cost of land, which Was
sold during this year. Hence, the contention that the development expenditure incurred is not
allowable eipenditure for AY 2012-13 Is incorrect as the land was developed for sale and the
assessee company is engaged in this line only. As such there are na discrepancies on this part-
and all the expenses for which TDS was paid in this year are allowable expenditures and
incurred exclusively for business purpose only. -

The submissions of the assessee company were considered but not found acceptable by the AQ.
He noted that regarding the development work the assessee has submitted only the detalils of
bills raised by Era Infra Engineering Ltd. during FY 2010 11. Summon uls 131 dated
20.03.2015 was Issued to the Principal Officer of M/s. Era [nfra Englneermg Ltd. which is a group

com’uﬂ_LOf the assessee company. . The reply was reproduced as under:

"With reference to your summon u/s. 131" dated 20.03.2015 regarding proceedings
and asking for certain. documents in case of M/s. Resolve Estate Pvt. Ltd. for AY 2012-13. Please
find details as-under: ' ' .
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i. . Confirmation of accoun;?/g/s. Resolve Estate Pvt. Ltd. for the FY 2010-11 a.’:; R
2011-12 are enclosed fof your reference (point no. i) ’ :

ii.. During the FY 2011-12, we have not undertaken any development work on .

behalf of M/s. Resolve Estates Pvt. Ltd.. as such copies of invoice/bills raised,
copy of agreement description of work done and other relevant details in this
regard are not applicable for the FY 2011-12. s .
However, during the FY 2010-11, we have done development work on land
'situated at Village Navada, Fatehpur,  Sector-88, Gurgaon on ‘behalf of
M/s. Resolve Estate Pvt, Ltd. has deducted TDS on this development charges
amounting to ¥ 1,49,27,608/-."

The AO noted that the conduct of both the assessee company as well as M{fs. Era 'Infra
" Engineering Pvt. Ltd. makes it clear beyond doubt that no effort was made on the part of these
companies to furnish details necessary to establish the genuineness of expenses on account of
Development Cost claimed in the books of account. Neither the copies of bills and i invoices raised
have been furnished, nor the details of development work done have been given. A substantial
,;‘amount- of development cost has been incurred between 31.12.2010 to 31.03.2011. The cohduct
of the assessee company proves beyond doubt that the transaction is nothing but a sham
transaction. There is no actual work has been done but merely book entries were provided to
enhance the cost of the project and to avoid payment of taxes by reducing the profit margin ,oh
tﬁe sale of FSI. A perusal of accounts and the bank statement of the assessee company shows
that the payments Shown_amounting to approkimately 30 crores on 31.03.2011 was merely
book entry and no actual payment was made. These entries were reversed and later on
payments were made on 30.09.2011 as is evident from the copy of account furnished for the
FY 2011-12. This shows that virtually no payment was made during the FY 2010-11 in which the
alleged development cost was incurred; How the work amounting to ¥ 74.63 crore was carried
out by the other company and why the book entry showing payment on 31.03.2011. to falsely
reduce the creditors balance shows that the transaction is nothing but a sham transaction.
Without prejudice to the above it was seen by the AO that the TDS was not deposited on the
payments made as per the following details during the FY 2010-11 but was rather dep05|ted on
31.03.2012 on account of alleged development work done by Mfs Era Infra Engg Pvt. Ltd.
Therefore, in view of provisions.of-section 40(a)(ia) the amount relatable to the amount of TDS
deducted but not deposited before .filing of return_cannot be allowed to the 'ass'e_ssee as
expenditure in the FY 2010-11. The assessee has failed to justify its stand deposit a specific
query/show cause given on this point. The claim of entire expenses as Development cost and
adding it to the stock inventory during the FY 2010-11 is not legally allowable.‘On the =other
hand the assessee has failed to justify the genuineness of transaction on account of failure to
furnish necessary evidence dunng the year. Therefore, the same cannot be allowed ,}*FK

3
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;)sgessee in the year under consideratioﬁ also despite the payment being made in this year. On
this count also the claim of the assessee to avail the amount of development cost as expenditure
during the year is unfounded.

The records for the AY 2011-12 were perused by the AO & it was noted that the assessee has
furnished the following reply relating to query of development expenseés. '

*During the year, company has purchased an additional land of ¥ 25,08,42,764/- and
has also incurred development expenses of ¥ 74,63,80,322/-, which are shown under the head
inventories, Party wise detail of land purchased stating detail of étamp duty charges paid

" thereon and party wise details of development expenses is enclosed herewith.” - '
Thus it can be seen that during the AY 2011-12 aléo, the assessee did not provide the details
and evidences relating ‘to the development work. The assessee has avoided 'i.n'furnis_hing the
details of the project, total estimated cost of the project, total estimate expenditure involved
etc. Thus it is evident that the details regarding admissibility of development expenditure, its
genuineness and justification of the amount debited have not been furnished/explained clu_ring
the AY 2011-12 also. | ' |
In view of the aforesaid discussion the alleged amount of development cost debited to the

. P & L account amounting to ¥ 74,63,80,322/- was held as a Sham Transaction between group
cbmpanies to defraud Revenue as the assessee has failed to substantiate its claim despite
various opportunities given. On the other hand, the circumstantial evidences prdve that theé.e
transactions are not genuine but merely book entries. Therefore, amount of ¥ 57,“75,20,566/—
claimed as development cost component on sale of land during the year is being di_sallo';med and
added back to the income of the assessee. The balance émount of ¥ 16,88,59,762/- being the '
component of development cost included in the stock inventory is also being disallowed and the
stock inventory shall be valued after deducting this sham transaction amount component
embedded in it.

4.2. The AO noted that the assessee has incurred and claimed deduction -on account of
bank guarantee commission amounting to ¥ 72,38,028/-. No tax was deducted by the assessee.
The reply of the assessee was considered but not found acceptable by AO. The assessee has not
deducted tax at source in respect of credit or payment of the aforesaid expenses. The
notification dated 04.01.2013 was relied upon by the AO. The notification makes it abundantly
clear that without TDS the payment on account of bank guarantee commission can be n’fade only
w.e.f. 01.01.2013. As the assessee has failed to deduct tax on the amount of ¥ 72,38,028/- on
account of bank guarantee charges, the amount was disallowed and added back to the income of
the assessee. Even otherwise the bank guarantee charges/commission is for the upcoming
project of the assessee company which has yet to take off and the income from w\.rhichl has not
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started to generate. In view of this, the amount had to be capitalized and could not have- bev.
allowed as revenue expenditure. Aggrieved, the assessee isin appeal

5. ~ During the appellate proceedings, assessee made submissions on both the issueé.;The
appellant is engaged in the business of real estate business.

5.1. The appeliant had purchased land at sec 86, Gurgoan in the preceding years. The
company had inventory of land approx ¥ 126.63 crores as on 01.04.2011. The said land had been
shown as an inventory in the balance sheet of the company in the preceding yéars and has been
carried forward as opening stock as on 01.04.2011. Th'e appellant company had incurred
development expenditure of ¥ 74,63,80,322/- in the preceding AY 2011-12 i.e. in FY 2010-11.
‘These development expenditure were incurred on account of land Is‘c_ra'pping, land filing, land
levelling, road development, plotting etc. However, the AO raised doubt about these
development expenditure and was insisting for those details and documents whiéh was not
subject matter of the assessment proceedings of the relevant AY. He thus, al-i'eged that the
appellant and contractor M/s. Era Infra Engineering Ltd. were not cooperative in providing the
detaﬂs{documents in respect of development work carried out in earlier year. He also issued
notices u/s. 148 for AY 2011-12 based on assessment order of AY 2012 13. _
' It is very strange to note that how the AO can treat the cost mcurred in the earlier
yeérs as bogus in absence of any contrary evidence or proof, keeping view the fact that the
same has already beén assessed and accepted in the earlier year AY 2011-12 in the assessment
proceedings framed u/s. 143(3) of the Act. It is further submitted that M/s. Era Infra
Engineering Ltd. is engaged in the business of civil construction from past twenty years and
have turnover of around 3000 crore from civil construction contracts. This campany is public
limited company and had taxable income of around ¥ 250 crore. The charges .paid by our
company are income for this company and had been included by them in their books of accounts
durlng the relevant year and had paid.taxed thereon. Since, both the compames are ‘taxpaying
companies, therefore, there is no leakage of revenue. As regards another allegation to late
deposit of TDS, it is submitted that our company had deducted TDS of ¥ 1,49,27,606/- on this
development expenditure. Out of said TDS, the company had deposited major amount of TDS
" amounting ¥ 1,14,18,984/- on or before 31.03.2011 i.e. in the preceding AY 2011-12 yeaf.
However, due to shortage of funds, the company could not deposit the TDS amounting to
'z 35,08,6241— which was deposited later on in AY 2012-13. The AQ alleged that since the TDS
was not deposited within the prescribed time limit as prescribed is not allowable u/s. 4'0(a)(ia) of
" the Act. Your honour may note that the company had deposited TDS of ¥ 35,08,624/- on
31.03.2012 i.e. in AY 2012-13 i.e. in the concerned AY and thus, the daim of expenditure is
allowable in AY 2012-13. The AO is wrong in holding thait the expenditure is not allowable
u/s. 40(a)(ia) of the Act in view of late deposit of tax.

T
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""_5\._2. . The AO also disallowed amount of Bank Guarantee . commission amounting t

¥ 72,38,028/- incurred by the appellant on account of non deduction of TDS. Since, the appellar
has paid bank guarantee commission to bank and as per the provisions of section 194A(3)(iil) ¢
the Act, there is no liability to deduct TDS on charge paid to bank, no TDS was deducted b
appellant. Further, as regards the amount of commission covered under the provisions of sectio
194H, it is submitted that bank guarantee commission is ot a commission paid to any agen
and as such there is no relationship of principal and agent on which provisions of section 1941

~are applicable. On this issue, there is a departmental circular issued by CBDT on 04,01.201;

which grants exemption-from TDS on the payment towards bank guarantee commissions, casl
management service charges, depository charges on maintenance of Demat accounts, charge:
for warehousing for commodities and underwriting service charges made the bank which ar
listed in the second schedule of the Reserve Bank of India Act 1934 w.e.f. 01.01.2013. Thi
circular was issued to mitigate litigation and to obviate the uncertainties about the applicability
of TDS provision on payments mentioned above. Thus, this circular is clarificatory in nature
However, while framing assessment the AQ has disallowed the bank guarantee commissior
charges on account of non deduction of TDS stating that exemption is available from 01.01.201:
and not on earlier payments. -

As regards, another observation of AO that the expenditure is for upcoming project and thus is

~ of capital nature, it is submitted that AO has passed this observation without going into the facts

of the case. It is submitted that the appellant company has given bank guarantee to Harvana
Development Authority for grant of licenses in respect of Development works {(Roads, Sewers,
water supply and Horiculture) on land at village Nawada, Fatehpur, Sector-86, Tehsil & District
Gurgaon, Haryana. Since this land has already been sold, the expenditure related to that is
allowable business expenditure as per section 37 of the 1.T Act, as such there is no discrepancy.

~

5.3. It was also submitted that, the assessment of the company for -AY 2011-12 was first
framed ufs. 143(3) vide order dated 22.03.2013 by DCIT, Central Circle 8, New Delhl in which
no adverse inference was drawn in this respect. Further, the case of the company was reopened
u/s. 148 and then completed u/s. 1}47/143(3) of the Act vide order dated 29.12.2016, The AOQ
though - accepted the claim of the company towards development cost but disallowed the
expenditure of ¥ 17,54,31,200/- on account of late deposit of TDS u/s. 40(a)(ia). Copy of orders
were enclosed. '

6. I have gone through the assessment order, grounds of appeal, submission made by
the assessee, assessment order for Ay 2011-12 and order u/s. 147 r.w.s 143(3) for AY 2011-12.

There are two issues on which the assessee has filed appeal. The first addition is of
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% 74,63,80,322/- by disallowing the development cost pertaining to AY 2011-12 and the otherCi ,
disallowance of ¥ 72,38,028/- on account of non deduction of TDS on Bank Guarantee

Commission. —_—

6.1. After going through all the relevant details, it is seen that the basic fact is that
expenditure of ¥ 74,63,80,322/- was pertaining to FY 2010-11 i.e. AY 2011-12 and not to the
AY 2012-13 which is under consideration. The AO has also at various places menticned that the
amount pertains to AY 2011-12. It is therefore not understood as to how the amount was
~ disallowed in AY 2012-13. Further, the assessee’s case was scrutinised u/s. 143(3) for
AY 2011-12 in which the issue was already enguired into. This is clear by what the AO has noted |
in para 12.4 of the assessment order where he has mentioned that the records for the
AY 2011-12 were perused and the reply of the assessee has also been quoted. in which it is
mentioned that party-wise details are enclosed. The AC then goes on to mention that in
AY 2011-12 also, the assessee did not provide the details and evidences. It is not clear how this
conclusion has been reached in view %mm«m order u/s. 143(3), no

additions was made on this issue. i P

6.2. The assessee has enclosed in h_is submission during the appellate proceedings, tﬁe
reasons for issue of notice u/s. 148 for the AY 2011-1) dated 21.03.2016. It is noted that the
AO has replicated the whole assessment order of AY 2012-13 in the reasons. In para 12 of the
. reasons, the AO mentions that ' . _

"In view of the facts narrated above which were discussed in the Assessment order
for the AY 2012-13, it is clear that the assessee has not disclosed fully & truly alf material facts
‘necessary for its assessment for the AY 2011-12 and wrongly debited the development cost
amounting to ¥ 74,63,80,322/- which was held as a Sham Transaction to the cost of land durmg.
the FY 2010-11 relevant to the AY 2011-12. It was also seen that the TDS was not deposited on
the payments made to the group companies during the FY 2010-11 but was rather deposited on
31.03.2012 on account of alleged development work done by M/s. Lra Infré LCngineering Pvt.
Ltd. Therefore, in view of provisions of section 40(a)(ia), the amount relatable to the amount of
TDS deducted but not deposited before filing of return cannot be alfowed to the assessee as

' expenditure in the FY 2010-11. Even after providing due opportunities, the assessee was not
“able to justify the same. I have therefore, reasons to believe that income of T 74,63,80,322/-
introduced as bogus expenditure in the return of income for AY claimed as cost of development
in the AY 2011-12 has escaped assessment.”

6.3. Thus, it is seen that in order u/s. 143(3), the expenditure was accfe_gtgd_by the AD.
Then, the AO wrongly added the amount in AY 2012-13 and also reopened the assessment for
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' I\Y 2011-12 on the same 'Is'snue. Obviously, the same amount cannot be added substantively in

pt{wo AYs. The basis of this action is therefore not understood. Further, the order u/s. 148 for
AY 2011-12 dated 29.12.2016 was submitted by the assessee and perused by me. The AO has
held as under: _ . ' '

“3, During the course of assessment proceedings for AY 2012-13 in the case of the
assesseé company, the AO had issued queries regarding, the development cost of
¥ 74,63,80,322/~ included in the opening stock of invlentory“ of land. The dssessee did not furnish
any satisfactory reply or supporting evidence thereof. The AO also stated that the assessee had
not deposited the TDS deducted as such payment before 31.03.2012 and hence such cost was
not an allowable deduction of expenditure for AY 2011-12. On the basis of the reasons recorded,
the AO after obtammg approval of the competent authoruty, |ssued notice u/s 148 of the Act on
29.03.2016." -

*3.4. I have considered the reply filed by the assessee. Upon perusal of details of TDS

- deducted on development work, it is observed that TDS amounting to ¥ 35,08,624/- was
deposited by the assessee only after the specified due date. The assessee claims that no
expenditure was claimed on such work during the year. However, this does not appear to be
correct. -The assessee has in its profit & loss account reported this expenditure but thereafter
capitalized these expenses to the cost of land. In view of this, it is held that provisions of section

A0{a\(iaY of 1.T Act are app ira hln for not de
WL

tha THhC r!nr'l arl hafn the enacifind Aos
SguUldjlid) U AL s uwu A . U U

S g ducuu ‘—I. oy ul:lul': Lirc opculid

date of filing of return of in course. Accordingly, expenses to the tune of ¥ 17,54,31,200/- are
disallowed out of development cost u/s. 40(a)(ia) of LT Act and since corresponding amount
shall also be deduced from the amount capitalized to land and reported as part of c!osmg stock
of land, there is no change in income assessed.”

on the issue of development charges, the submission of the assessee was accepted
and no portion of the disputed ¥ 74,63,80,322/- was disallowed.

%ﬁ@ gﬁtﬁausfmverali it is seen that the issue of the expenditure of ¥ 74,63,80,322/- was
_ :mz the relevant AY 2011-12, once during the normal scrutiny proceedings
u/s '145"(3‘) ,&Hﬁ‘eﬂﬁz“tﬁ 2013 and then again u/s. 147 r.w.s. 143(3) dated 29.12.2016 and no
disallowance of ¥ 74,63,80,322/- was considered appropriate to be added to total income. The
assessee has also shown that the amount was reflected in the income of the payee M/s. Era

Infra engineering Ltd. Thus, there is no loss of revenue to the department. The amount can
. therefore, not be disallowed in AY 2012-13 as it does not pertain to this year & has been duly
examined in relevant AY 2011-12, The addition made is therefore deleted.

6.5. The AO made the disallowance u/s. 40(a)(ia) of the Act, on the ground that the
appellant company did not deduct TDS on the payment of Bank Guarantee Commission
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banker. The CBDT notification no. 56/2012 dated 31:12.2012, on this issue clarifies that ns £
deduction is required to be made on commission paid to bank on guarantee commission. In the
casc of Kotak Securities Ltd. vs DCIT (2012) 14 ITR (Trib.) 0495, the Hon'ble Mumbai, ITAT heid )
that “definition of expression ‘commission or brokerage’, in Explanation to section 194H, is
stated to be exclusive, it does not really mean_anything cther than what has been specifically
stated in the said definition. Further, it was observed that the transaction of bank guarantee
commission is. not a transaction between principle and agent to attract' tax deduction
requirements u/s. 194H. In the light of the judicial pronouncement referred above and the facts
of the case, it Is held that the ap_|:iellant was not liable to de.du-ct TDS on back guarantee service
charges and other charges. The CBDT notification is merely cdlarificatory in nature and to -
mitigate future litigation on the issue. Therefore, the disallowance made by the AO within the
meaning of section 40(a)(ia) of the Act is deleted. . - : "

(C.1) This present appeal has been filed by Revenue against the aforesaid impugned
appellate order dated 27.02.2017 of Ld. CIT(A). At the time of hearing before us, the
Learned Commissioner of Income Tax (Departmental Representative) [“Ld. CIT(DR)", for
short] strongly defended the order of the Assessing Officer and read out relevant portions
of the Assessment Order to support of the addition made by the Assessing Officer. On the
other hand, the Leaned Authorized Representative ("Ld. AR”, for short) for the Assessee

relied on the aforesaid impugned appellate order dated 27.02.2017 of the Ld. CIT(A).

(D) We have heard both sides and perused the materials available on records. As far
as first ground of appeal, relating to disallowance of Rs. 57,75,20,560/- on account of
Land Development Cost is concerned, we find that the Ld. CIT(A) has deleted this addition
holding that the amount was reflected in the income of the payee, M/s Era Infra
Engineering Ltd. ("EIEL", for short) and concluded that there was no loss of Revenue to

the Department. The Ld. CIT(A) has further observed that the amount does not pertain

Page 25 of 29



ITA No.-2771/Del/2017.
M/s Resolve Estates Pvt. Ltd.

to this year. However, on perusal of the impugned appellate order dated 27.02.2017 of
the Ld. CIT(A), we find that it is silent on how the treatment of the amount by the payee
EIEL in the books of account of EIEL becomes a material consideration in deciding the
allowability of the expenditure in the hands of the assessee. Regardless of how the
amount is treated by the payee in their books of accounts, what is determinative of
allowability of the expenditure in the hands of the payer is whether the payment qualifies
as a deduction in the hands of the assessee as per law. The impugned appellate order
dated 27.02.2017 of the Ld. CIT(A) is non-speaking on this crucial aspect. Secondly, the
impugned appellate order dated 27.02.2017 of Ld. CIT(A) is a non-speaking order as far
as how the Ld. CIT(A) concluded that the amount does not pertain to this year. The
detailed facts and circumstances narrated by the Assessing Officer in the Assessment
Order, and the elaborate discussion in the Assessment Order on is non-allowability as per
law, has not been rebutted by Ld. CIT(A) satisfactorily. Thus, we find that the order of
the Ld. CIT(A) is a non-speaking order on her crucial observation that the amount does
not pertain to this year. Though Ld. CIT(A) has stated that the matter was examined in
the Assessment Year 2011-12, she has failed to pass a speaking order on how, the fact
that it was examined in the Assessment Year 2011-12, precludes the Assessing Officer
from examining the matter in Assessment Year 2012-13 and from making the
disallowance in Assessment 2012-13. The detailed discussion in the Assessment Order
once again not been adequately dealt with and rebutted by the Ld. CIT(A) and the
impugned appellate order dated 27.02.2017 of Ld. CIT(A) is a non-speaking order in this

regard.
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(D.1) In view of the foregoing, we are of the view that the Ld. CIT(A) should decide this
issue afresh and pass a fresh appellate order, which should be a speaking order in all
materials respects. Accordingly, we set aside this issue to the file of the Ld. CIT(A) with

the direction to decide the issue afresh through a speaking order in accordance with law.

(E) The second ground of appeal pertains to disallowance of Rs. 72,38,028/- on
account of Bank Guarantee Commission. The amount was disallowed by the Assessing
Officer on the ground that this amount was required to be capitalized and could not have
been allowed as Revenue expenditure. This ground of disallowance and the resulting
addition has not been dealt with by the Ld. CIT(A) in her impugned appellate order dated
27.02.2017. The Ld. CIT(A) has deleted this addition on the ground that disallowance
under Section 40(a)(ia) of I.T. Act was not warranted. The Ld. CIT(A) took notice of
CBDT Circular No. 56/2012 dated 31.12.2012 on this issue. However, the fact remains
that the disallowance was not made by the Assessing Officer by taking recourse to Section
40(a)(ia) of I.T. Act; and instead, the addition was made on the ground that it was capital
expenditure. The impugned appellate order dated 27.02.2017 of Ld. CIT(A) is silent of
this aspect and is a non-speaking order on the issue whether the amount in question was
a revenue expenditure or a capital expenditure. Thus, even in respect of the aforesaid
disallowance of Rs. 72,38,028/-; we find that impugned appellate order dated 27.02.2017
of Ld. CIT(A) is silent on crucial aspect of the matter. Therefore, we set aside this issue
also to the file of the Ld. CIT(A) with the direction to decide the issue afresh through a

speaking order in accordance with law.
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(F) In the result, both the issues raised in the two grounds of appeal are restored to
the file of the Ld. CIT(A) to decide this issue afresh in accordance with law through a
fresh order which should be a speaking order in all materials respects. For statistical

purposes, appeal is partly allowed.

Order pronounced in the open court on 16.01.20.

Sd/- Sd/-
(H.S. SIDHU) (ANADEE NATH MISSHRA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 16.01.20
Pooja/-

Copy forwarded to:
Appellant
Respondent
CIT
CIT(Appeals)
DR: ITAT

Nk W

ASSISTANT REGISTRAR
ITAT NEW DELHI

Page 28 of 29



ITA No.-2771/Del/2017.
M/s Resolve Estates Pvt. Ltd.

Date of dictation

Date on which the typed draft is placed before the
dictating Member

Date on which the typed draft is placed before the
Other Member

Date on which the approved draft comes to the Sr.
PS/PS

Date on which the fair order is placed before the
Dictating Member for pronouncement

Date on which the fair order comes back to the Sr.
PS/PS

Date on which the final order is uploaded on the
website of ITAT

Date on which the file goes to the Bench Clerk

Date on which the file goes to the Head Clerk

The date on which the file goes to the Assistant
Registrar for signature on the order

Date of dispatch of the Order

Page 29 of 29



